IN THE CIRCUIT COURT OF THE 15TH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR PALM
BEACH COUNTY
CASE NO.: 2010CF005829AMB
STATE OF FLORIDA,

JUDGE JEFFREY COLBATH

Plaintiff,
v.
JOHN B. GOODMAN,
Defendant.
________________________________________/

DEFENDANT’S SUPPLEMENT TO RENEWED MOTION FOR NEW TRIAL
AND TO VACATE HIS CONVICTION OR, IN THE ALTERNATIVE,
RENEWED MOTION TO PERMIT ADDITIONAL JURY INTERVIEWS
The Defendant, JOHN B. GOODMAN, through undersigned counsel, respectfully
supplements Defendant’s Renewed Motion For New Trial and To Vacate His Conviction Or, In the
Alternative, Renewed Motion To Permit Additional Jury Interviews.1 The instant supplement is
based on the most recent and most outrageous evidence of jury misconduct that has yet to emerge
in this case. On May 3, 2012, Sun Florida Sun-Sentinel.com featured a story by reporter Peter
Franceschina entitled, Goodman juror conducted drinking experiment night before guilty verdict.
Copies of that article, and subsequent articles covering the same topic, are attached hereto as
Composite Exhibit 1. As discussed in more detail below, after corroborating that former juror
Dennis DeMartin has written a book about the case, Mr. Franceschina quotes directly from the book
– ironically entitled “Believing in the Truth” – which is now available for sale on Amazon.com. See
1

Counsel are separately and simultaneously filing a notice that they intend to conduct informal interviews of the jurors
under the separate procedure set forth in Rule 4-3.5(d)(4) of the Rules Regulating the Florida Bar concerning the
revelations in this supplement beginning on Wednesday, May 9, 2012, unless the State files a formal objection as
contemplated by the Rule.

Exhibit 2. As discussed in prior pleadings concerning
Mr. DeMartin, other jurors were aware that he had been
offered $50,000 (either as an advance or in total) for this
book. No doubt in an effort to inflate the interest in and
profitability for the book, Mr. DeMartin gave a full copy
to the Sun Sentinel. In chapters of the book that Mr.
DeMartin had not previously disclosed to the Court, he
revealed that he had engaged in blatantly improper and
thoroughly disabling conduct. In complete disregard to
the Court’s preliminary instructions, discussed infra, he decided to make himself a character in his
narrative by conducting an unregulated, extrajudicial experiment about how three drinks would affect
his mental state, obviously under the scientifically invalid – and legally impermissible – assumption
that the same amount of alcohol would have had the identical effect on Mr. Goodman. Despite the
fact that the results of his test were contradicted by the State’s own expert, Tate Yeatman, Mr.
DeMartin determined that Mr. Goodman was guilty based upon the results of his own test. At this
point, counsel do not know conclusively whether Mr. DeMartin tainted other jurors with a discussion
of his experiment but, even if he did not, Mr. DeMartin’s conduct, standing alone, requires a new
trial.
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A.

Mr. DeMartin’s Conduct Violated the Court’s Specific Instructions

The Court explicitly instructed the jury at least twice not to conduct any extrajudicial
“investigations.” On March 8, 2012, the Court instructed as follows:
THE COURT: ... All right. Let me give you some preliminary
instructions. ... Ladies and gentlemen, in order to have a fair and
lawful trial, there are rules that all jurors must follow. The basic rule
is that jurors must decide the case only on the evidence presented
in the courtroom. You must not communicate with anyone,
including friends and family members, about this case, the people or
places involved or your jury service until the case is over. You must
not disclose your thoughts about this case or ask for advice on how
to decide this case. I want to stress that this rule means that you must
not use any electronic devices or computers to communicate about
this case... You must not do any research or look up any words or
maps or names or anything else that may have anything to do with
this case. This includes reading the newspaper, watching the
television, or using a computer or a cell phone or the Internet, or any
other electronic device, or any means at all, to get information
related to this case or the people or places involved in this case. This
applies whether you are at the courthouse or at home or anywhere
else. All of us are depending upon you to follow these rules so that
there will be a fair and lawful resolution to this case. Unlike
questions that you may be allowed to ask in -- excuse me. Unlike
questions that you may be allowed to ask in court, which will be
answered in court and in the presence of me and the parties, if you
investigate or research or make any inquiries on your own outside
of the courtroom, I will have no way to insure that they are proper
or relevant or accurate responses to your inquiries. The parties
likewise have no opportunity to dispute the accuracy of what you
may find or to provide rebuttal evidence to it. That is contrary to
our judicial system. Our system allows the parties the right to ask
questions about, and rebut evidence, that is being considered
against them and to present argument with respect to that evidence.
Non-court inquiries and investigations unfairly and improperly
prevent the parties from having that opportunity of our judicial -that our judicial system promises.
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Draft Transcript, Vol. 16, March 8, 2012, pp. 19-22. The Court gave a similar instruction on March
13, 2012:
After those instructions are given, you will then retire to consider
your verdict. Until that time, you should not form any fixed or
definite opinions on the merits of the case until you have heard all the
evidence, the arguments of the attorneys, and the instruction on the
law from me. Until that time, you should not discuss this case among
yourselves. During the course of the trial, we will take recesses,
during which time you will permitted to separate and go about your
personal affairs. During these recesses, you will not discuss this case
with anyone, nor permit anyone to say anything to you or in your
presence about this case.... The case must be tried by you only on the
evidence presented during the trial in your presence and in the
presence of the defendant and the attorneys and me. Jurors must not
conduct any investigation on their own. This includes reading
newspaper articles, watching television, or using a computer, cell
phone, the internet, or any electronic device... This applies whether
you are in the courthouse or at home or anywhere else. You must
not visit any of the places mentioned in the trial, or use the Internet to
look up any maps or fixtures or to see any places discussed during the
trial....
Draft Transcripts, Vol. 17, March 13, 2012, pp. 13-14 (emphasis added).
B.

The Testimony of Tate Yeatman and the Court’s Jury Instructions

The State’s expert, Tate Yeatman, testified at trial about the likely scientific impact of Mr.
Goodman consuming three drinks during a one hour time frame, 11:20 p.m. to 12:30 a.m. Mr.
Yeatman testified that Mr. Goodman’s alcohol level would have been .04:
MR. SHAPIRO: ... So based on that evidence of people who actually
witnessed him drinking, only those three drinks, if he had drank no
more after 12:37 when he left the bar, his blood alcohol level content
is .04. Is that your testimony?
A.

Yes.
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Draft Transcript, Vol. 40, March 16, 2012, at pp. 6-7. Mr. Yeatman also testified about the
additional variable – Mr. Goodman’s steak dinner that evening:
BY MR. SHAPIRO:.. All right. Mr. Yeatman, assuming that
scenario that we just talked about, add the additional factor that Mr.
Goodman had actually something to eat, a steak dinner for example,
at 10:00 o’clock that night at the Whitehorse Tavern, would not his
.04 -- .04 blood alcohol content at 12:45 in the morning be even
lower?
Yes. Based on the hypothetical scenario, yes.
Id. at pp. 9-10. Mr. Yeatman also did not know whether the alcohol was 100 or only 80 proof. Id
at pp. 12–13.
Mr. Yeatman’s testimony was critical because it supported Mr. Goodman’s defense that the
jury could presume that he was not intoxicated at the time of the accident under Florida law. As the
Court instructed the jury prior to their deliberations:
Alcoholic beverages are considered to be substances of any kind and
description which contain alcohol.... Chapter 893 Florida Statutes:
1: If you find from the evidence that, while driving or in actual
physical control of a motor vehicle, the defendant had a blood or
breath alcohol level of .05 or less, you shall presume that the
defendant was not under the influence of an alcoholic beverage to
the extent that his normal faculties were impaired. But this
presumption may be overcome by other evidence demonstrating that
the defendant was under the influence of alcoholic beverages to the
extent that his normal faculties were impaired.
Draft Transcripts, Vol. 61, March 22, 2012, at pp. 21-22 (emphasis added).
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C.

Mr. DeMartin Violates His Oath As a Juror

A copy of Mr. DeMartin’s now published book is attached hereto as Exhibit 3. Mr.
DeMartin indicates that after the alternates were dismissed and the jury went home for the evening
at the end of Day 8 of the trial, March 22, 2012, he decided to conduct his own investigation in the
facts:
It was bothering me that if there was proof that if Mr. Goodman only
had 3 or 4 drinks, how drunk would he be? How drunk would I be?
I decided to see.
At 9pm I had a vodka and tonic, followed by another at 9:30pm and
a third at 10pm. I went out and started to walk to the clubhouse
which was two streets over in our complex. I walked around there for
a short time and then decided to go back home. I was so confused
and when I realized where I was, I was on the east side of the
clubhouse on a street leading to my ex girlfriends [sic] condo. I cut
across the grass back to my street and finally returned to my condo
and went to sleep.
When the alarm went off the next morning, I got up and felt relieved.
The question in my mind the night before was answered to me. Even
if a person is not drunk, 3 or 4 drinks would make it impossible to
operate a vehicle. I got dressed and was in a fine frame of mind to go
to deliberate the evidence we had.
Id.
Mr. DeMartin then described the deliberations on March 23, 2012. After discussing how he
and another juror wanted to hear the 911 tapes, Mr. DeMartin described how the jury started
discussing Mr. Goodman’s drinking and believed he was not fit to drive. At that point, Mr.
DeMartin writes (underlining by Mr. DeMartin himself): (I surely decided that the night before.)”
Id.2
2

Mr. DeMartin had included the chapter of his book with his “I surely decided that the night before” comment along

(continued...)
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D.

Mr. DeMartin’s Misleading Testimony On April 30, 2012

During the truncated hearing on April 30, 2012, Mr. DeMartin swore that his book writing
had no impact on his decision to vote guilty. See Draft Transcript, April 30, 2012, at pp. 38-39. Mr.
DeMartin then, while still under oath, volunteered:
JUROR DEMARTIN: No, sir. May I speak -- say something else?
THE COURT: Sure.
JUROR DEMARTIN: If this book ever comes out, it says that myself
and one other juror did not vote guilty on the first round. We – I
asked to have the tapes played again because I was undecided until
after the tapes. I’m sorry if I'm talking too much.
Id. In fact, as he confesses in his book, Mr. DeMartin had “decided the night before” that Mr.
Goodman was unfit to drive based on his investigation, not the evidence at trial.
E.

Mr. DeMartin’s Latest Lie

At approximately noon today, May 4, 2012, Mr. DeMartin gave a live interview to WPTV
news. In that broadcast, when confronted by the reporter with the uproar about his invesgiation, Mr.
DeMartin had the chutzpah to assert: “The judge never told me don’t do any experiments.” See
Exhibit 4.

2

(...continued)

with his letter to the Court on April 18, 2012. However, he had not previously disclosed what had happened “the night
before” – i.e., his illicit experiment.
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F.

Mr. DeMartin’s Misconduct Requires a New Trial

As this Court instructed the jurors, it is vital to “our judicial system” that jurors maintain their
roles in the system and not “investigate or research” on their own “outside of the courtroom.” The
Court could not have been more clear: “The basic rule is that jurors must decide the case only on the
evidence presented in the courtroom.... Jurors must not conduct any investigation on their own... This
applies whether you are in the courthouse or at home or anywhere .... Non-court inquiries and
investigations unfairly and improperly prevent the parties from having that opportunity of our
judicial -- that our judicial system promises.” Mr. DeMartin flagrantly ignored the Court’s
instructions for personal gain and undermined the integrity of the proceedings on one of the core
issues in the case and in Mr. Goodman’s

Mr. DeMartin: “The judge never told
me don’t do any experiments.”

defense – the impact of three drinks on Mr.
Goodman’s faculties on the night of the

wptv.com, May 5, 2012.

accident.

Based on the testimony of Mr.

Yeatman, the jury should have presumed that Mr. Goodman was not intoxicated at the time of the
accident. However, Mr. DeMartin used his experiment to supplant the trial evidence in order to
reach the opposite conclusion. Indeed, Mr. DeMartin left no doubt that he “decided” Mr. Goodman
was unfit to drive “the night before” in light of his drinking experiment.
Through Mr. DeMartin’s misconduct, Mr. Goodman was denied his fundamental right to
confront the evidence of experiments conducted in conjunction with the case. If the State had
conducted such an experiment, the defense would have tried to to rebut it and could have addressed
it in closing argument. Indeed, based on Mr. Yeatman’s testimony, the defense made the strategic
decision to accept Mr. Yeatman’s testimony and not call their own retained expert, who had been
-8-

prepared to give an expert opinion on the same subject. Mr. DeMartin’s secret experiment rendered
the trial fundamentally unfair – and his conduct did so, even if he did not share the fruits of his
experiment with the other jurors – a conclusion that cannot be reached without additional evidentiary
hearings.
“It is improper for jurors to receive any information or evidence concerning the case before
then, except in open court in a manner prescribed by law.” Russ v. State, 95 So.2d 594, 600 (Fla.
1957). While trial courts may sometimes permit jurors to test evidence that has been admitted into
evidence, it is blatantly improper for jurors to strike out on their own to conduct their own
“experiments” on the allegations. See Castillo v. Visual Health & Surgical Center, Inc., 972 So.2d
254, 256 (Fla. 4th DCA 2008) (not improper for jurors to “merely duplicat[e] tests performed in the
courtroom on exhibits sent with them to the jury room”) (citation omitted). However, jurors cannot
conduct their own tests outside the courtroom in an effort to recreate the alleged crime. Id., citing
Bickel v. State Farm Mut. Auto. Ins. Co., 557 So. 2d 674, 675 (Fla. 2d DCA 1990); Jennings v. Oku,
677 F. Supp. 1061, 1063 (D. Hawaii 1988); Jensen v. Dikel, 244 Minn. 71, 69 N.W.2d 108, 115
(Minn. 1955); King v. Ry. Express Agency, Inc., 94 N.W.2d 657, 660 (N.D. 1959).
For example, in Snook v. Firestone Tire & Rubber Co., 485 So. 2d 496 (Fla. 5th DCA 1986),
the court held that the plaintiff in a personal injury action was entitled to have the jurors interviewed
because he sufficiently established that the verdict may have been improperly influenced by
considerations outside the record. Snook had sued for damages allegedly caused by a defective tire
manufactured by Firestone. The jury returned a verdict for Firestone. Snook then filed a motion for
new trial and for leave to interview jurors, alleging that one juror had visited a tire installation garage
and had inquired as to whether the accident could have occurred in the manner in which Snook
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claimed that it had. The juror then reported the results of his independent investigation to the other
jurors. The court held that these allegations were sufficient to support a motion to interview the jury:
In reaching a verdict, jurors must not act on special or independent
facts which were not received in evidence. Edelstein v. Roskin, 356
So. 2d 38 (Fla. 3d DCA 1978). In this instance, the juror was alleged
to have deliberately disregarded the court’s instructions not to discuss
the case and to base the verdict solely on evidence presented during
trial by not only consulting with someone else, but by also reporting
to the other jurors that the testimony they had received was
inaccurate. Had this happened and been discovered during the trial,
it would certainly have justified the court in declaring a mistrial
because the effect is that an unsworn and unqualified witness had
given opinion testimony as to whether the accident occurred in the
manner that Snook had testified. (footnote omitted).
485 So. 2d 499.
In Edelstein v. Roskin, 356 So.2d 38 (Fla. 3d DCA 1978), jurors asked if another juror, who
was familiar with the intersection where the subject accident had occurred, could describe his
personal views regarding the visibility and structures there. The trial court did not prohibit that
inquiry but the appellate court held that it was error, stating “[t]here is no doubt that in evaluating
evidence, the jury should confine its considerations to the facts in evidence as weighed and
interpreted in the light of common knowledge. Jurors must not act on special or independent facts
which were not received in evidence.” See also Bickel v. State Farm Mutual Automobile Ins. Co.,
557 So. 2d 674 (Fla. 2d DCA 1990) (juror’s misconduct in driving to the scene of the accident and
performing his own experiment sufficient to warrant jury interview); City of Winter Haven v. Allen,
589 So. 2d 968 (Fla. 2d DCA 1991), rev. denied, 599 So. 2d 654 (Fla. 1992) (affirming order
granting new trial where one juror informed other jurors that the plaintiff was receiving the proceeds
from an earlier wrongful death action, the result of which had not been disclosed to the jury).
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Numerous federal cases also support Mr. Goodman’s position. For example, in Durr v.
Cook, 589 F.2d 891, 892 (5thCir. 1979), the defendant petitioned for habeas corpus relief on the
grounds that a juror’s out-of-court experiment violated his constitutional rights to confrontation and
due process. In Durr, the jury foreman allegedly conducted an experiment at a local Ford dealership
during the trial, making twisting movements in a Ford pickup truck in order to test the defendant’s
self-defense explanation. Id. The state trial court, on a motion for a new trial, enforced a Louisiana
statute which prevented a juror from impeaching his own verdict, and held that the foreman could
not testify as to the experiment or whether the results of that experiment were passed on to the rest
of the jury. Id. at 892-93. The Fifth Circuit on habeas review, however, held that the defendant’s
constitutional rights take precedence over the Louisiana statute, and because the defendant
“presented a substantial claim that his rights may have been violated,” the foreman must be allowed
to testify as to his conduct. Id. at 893. The Fifth Circuit remanded the case to the district court to hold
an evidentiary hearing and for further proceedings.
Similarly, in, Kiser v. Bryant Electric, 695 F.2d 207, 211-12 (6th Cir. 1982), cert. denied, 461
U.S. 929 (1983), a federal diversity case, following a plaintiffs’ expert witness’s testimony, a juror
conducted “an improper experiment” when he examined the aluminum wiring in his home and
reported his findings to at least six other jurors during the course of the trial. The defendants in the
case contended that the juror’s conduct was neither an experiment nor an intentional attempt to
uncover additional information, but instead was a “personal” experience which could not have
affected the judgment of that juror or those to whom he communicated that information.” Id. at 213.
The court held to the contrary, however, stating that, rather than this being a “mental or emotional
reaction or expression” during deliberations, this was an experiment that tainted the jury’s verdict
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by “injecting extraneous information into the trial.” Id. See also United States v. Posner, 644 F.
Supp. 885 (S.D. Fla. 1986), aff'd without opinion sub nom. United States v. Scharrer, 828 F.2d 773
(11th Cir. 1987) (affirming new trial order where it was discovered that a juror had visited the
property site that the defendant allegedly claimed illegally as a deduction on his income tax return
and conveyed her impressions on the jury as to the value of the property and appropriate land use).
In the instant case, an inquiry into whether a juror conducted an extrajudicial investigation
is hardly necessary, since Mr. DeMartin has boasted about it now on television and, of course,
published the account in his book. Accordingly, even if he infected no other jurors with his
misconduct – an issue a hearing would be necessary to determine – the jury would be irreparably
tainted by Mr. DeMartin’s conduct itself.
Moreover, Mr. DeMartin’s conduct was far more egregious than in any of these reported
decisions, since the motive for conducting his “experiment” may very well have been driven by his
desire for profits from his book. Whatever his motivation, Mr. DeMartin’s “experiment” was
improper and tainted the deliberations. He even concedes that he based part of his verdict – that Mr.
Goodman was, in fact, impaired – on the outcome of his flawed experiment, not the evidence at trial.
The only question is how far did Mr. DeMartin spread the infection. In light of the other evidence,
already presented to the Court, that Mr. DeMartin was freely discussing his notes and book writing
with other jurors, it is reasonable to believe that Mr. DeMartin tainted the other jurors with the
results of his flawed “experiment.”
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CONCLUSION
What began as a snowball has now become an avalanche. The trial was tainted by premature
deliberations and prejudicial comments about Mr. Goodman’s wealth and a juror whose motive was
profit, not his civil duty. Mr. DeMartin, whose mendacity has already been demonstrated in prior
pleadings, now admits he violated his oath as a juror and direct instructions from the Court to not
engage in extrajudicial experiments and investigations. He nonetheless did so and used his
experiment to nullify the testimony of the State’s own witness. And, he is so brazen about his
misconduct that he has published it to the world in a book, now on sale at Amazon.com. The Court
should vacate Mr. Goodman’s conviction now. Alternatively, it should conduct further hearings into
how far the taint of Mr. DeMartin’s extrajudicial experiment spread to the other members of the jury.
Respectfully submitted,
BLACK, SREBNICK, KORNSPAN, & STUMPF,
P.A.
201 South Biscayne Boulevard, Suite 1300
Miami, Florida 33131
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E-mail RBlack@RoyBlack.com
E-mail Mshapiro@RoyBlack.com
By:
ROY BLACK, ESQ.
Florida Bar No. 126088
MARK A.J. SHAPIRO, ESQ.
Florida Bar No. 897061
Counsel for John B. Goodman
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 4, 2012, my office hand-delivered a true copy of the
foregoing to:
Ellen Roberts
Assistant State Attorney
West Palm Beach State Attorney’s Office
Traffic Homicide Unit
401 North Dixie Hwy.
West Palm Beach, FL 33401
By:
Mark A.J. Shapiro, Esq.
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[BOOK "BELIEVING IN THE TRUTH" BY DENNIS DeMARTIN]

