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CIRCUIT OF FLORIDA, IN AND FOR PALM
BEACH COUNTY
CASE NO.: 2010CF005829AMB
STATE OF FLORIDA,

JUDGE JEFFREY COLBATH

Plaintiff,

v.
JOHN B. GOODMAN,
Defendant.

--------------------------------~/
DEFEND ANT'S MOTION TO DISQUALIFY THE COURT
AND INCORPORATED MEMOR ANDUM OF LAW

The Defendant, JOHN B. GOODMAN, respectfully moves this Court, for an order
disqualifying the Court, pursuant to Section 38.10, Florida Statutes, Rule 2.330 of the Florida Rule
of Judicial Administration 2.330, and Canon 3(B)(7) of the Florida Code of Judicial Conduct. This
motion is based upon the Court's repeated failure to disclose to Mr. Goodman and his counsel a
series of communications it has had with or about former jurors in which several strains of jury
misconduct were reported to the Court.
First, on March 27 and 28, Alternate Juror No. 8, Ruby Mei Delano, called the Court's
chambers directly to report jury misconduct but the Court did not return her calls or notify counsel
about the attempted communication. Mr. Goodman only learned about the contact with the Court
and the misconduct allegations when Ms. Delano called counsel directly.
Second, at some still undisclosed time before April4, 2012, Juror No.6, Dennis DeMartin,
apparently sent the Court a letter, along with two chapters of a book he was writing about the trial.
The Court has yet to disclose that material to Mr. Goodman and counsel and counsel only learned

about the contact when Mr. DeMartin wrote another letter to the Court, on April18, 2012, discussing
the earlier communication. And, the Court did not disclose Mr. DeMartin's letter of April 18th until
it was reported by the media and undersigned counsel then requested a copy from the Court.
Third, and by far the most egregious, on Aprill8 or 19, 2012, the Court received a letter from
a prominent citizen of Palm Beach County, Toni May, who reported to the Court that she had
overheard statements by Juror No.4, Teresa Lewis, which corroborated Ms. Delano's affidavit and
contained additional allegations of misconduct. Instead of disclosing that communication to Mr.
Goodman and counsel, the Court, on April 20, 2012, denied in substantial part Mr. Goodman's
motion for full jury interviews, finding that Ms. Delano's affidavit was insufficient- an alleged
insufficiency which would have been cured by the concealed letter from Ms. May.
As demonstrated below, this pattern of concealing evidence of jury misconduct requires the
Court's disqualification and a reassignment of this case so that the allegations of jury misconduct
can be fully and fairly exposed. The Court's concealment of evidence supporting his allegations of
jury misconduct "create[s] in a reasonably prudent person a well-founded fear of not receiving a fair
and impartial trial." Kates v. Siedenman, 881 So.2d 56,75 (Fla. 4th DCA 2004), citing MacKenzie

v. Super Kids Bargain Store, Inc., 565 So.2d 1332, 1334 (Fla. 1990). Accord Livingston v. State,
441 So.2d 1083, 1087 (Fla. 1983); State v. Thompson, 79 So.3d 933, 933-34 (Fla. pt DCA 2012)
(per curaim); Salters v. State, 857 So.2d 977 (Fla. 4th DCA 2003); Siegel v. State, 861 So.2d 90, 92
(Fla. 4th DCA 2003); Peterson v. Asklipious, 833 So.2d 262 (Fla. 4th DCA 2002).
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1.

During the trial, on March 20, 2012, one of the jurors-Juror No. 6 Dennis DeMartin

- wrote the Court a letter claiming that he was writing and apparently had substantially written, a
book entWed "The Trials and Tribulations of a Senior Citizen getting a Date without a Car. " 1 In the
letter, Mr. DeMartin claimed he was informing the Court about his book plan because he had been
in contact with some publishing companies "for my dating book" and had also told the other jurors
"that I am writing my book on dating without a car... " /d. Mr. DeMartin did not reveal- and,
therefore, by implication denied - that he was writing a book about the trial. Indeed, he said only
that "if' he was successful in publishing his "dating book" he "would consider using the process to
writing about the experience being a juror."
2.

On March 23, 2012, the jury returned its verdict. As discussed in Defendant's Motion

For New Trial And/Or to Vacate His Conviction, that same day, Mr. DeMartin gave live interviews
to numerous television stations and news outlets. However, only portions of these interviews were
broadcast, none of which included anything about Mr. DeMartin writing a book about this case.
3.

As discussed in prior pleadings herein, on March 27 and 28, 2012, Alternate Juror

No. 8, Ms. Delano, telephoned the Court's chambers, wishing to report the various fom1s of
misconduct she had witnessed during the trial. When the Court did not respond to her inquiries, on
the morning of April4, 2012, she reported the misconduct directly to undersigned counsel.
4.

As discussed infra, sometime before April4, 2012, Mr. DeMartin wrote the Court

a letter, attached the first and last chapters of a book he was writing about the trial. Despite the fact
that the letter contradicted Mr. DeMartin's representations back on March 20, 2012, the Court did
not disclose the letter or book chapters to Mr. Goodman or counsel.
1

A copy of the March 20,2012, letter was attached as Exhibit 3 to Defendant's Aprill6, 2012, Motion For New Trial.
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5.

On April 16, 2012, counsel filed Defendant's Motion For New Trial And/Or to

Vacate His Conviction Based On Jury Misconduct. In that motion, counsel recited the allegations
from Ms. Delano concernin g numerous forms ofjury misconduct, including that Mr. DeMartin had
been writing a book about the case during the trial and had informed the other jurors about that fact.
Despite the fact that Mr. DeMartin 's book-writing was being actively contested, the Court still did
not disclose that it had in its possessio n prior correspondence from Mr. DeMartin about the book and
two chapters of that book.
6.

In response to the publicity generated by the motion, that evening, Mr. DeMartin gave

televised interviews with the media. Although Mr. DeMartin claimed that he had not "start[ed]" the
book during the trial, he admitted that he had been taking daily notes on the trial for that purpose
"and I told them [the other jurors) about the notes that I was making every night." (Emphasis
added.) He also admitted that he was "writing now about his trial experience." !d. (emphasis added).
7.

On April 17, 2012, CBS12.co m broadcast a story about the controversy, entitled

Could Juror Misconduct Hand John Goodman a New Trial? In the article accompanying the
broadcast, the station indicated that Mr. DeMartin "is writing the book" about the case. The article
elaborated as follows, apparently referring back to the interviews Mr. DeMartin gave to the media
immediat ely after the verdict on March 23, 2012: "We spoke with him after the trial. He told us

then he's writing a book about his experience on the jury and showed us the daily notes." !d.
(emphasis added). That same day, the Court convened a telephonic hearing in which the Court
indicated that it might summon the jurors for interviews. During that hearing, the Court seemed to
already have concluded that there was nothing wrong about Mr. DeMartin writing a book about the
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case. "I mean, lots of jurors write books about their trial experience, so what?
That's not grounds
to excuse him .... " 2
8.

The hearing drew considerable media attention, which prompted Mr. DeMartin
to

write the Court the following day. See Letter, April 18,2012. 3 Mr. Goodman and
counsel teamed
about the existence of this letter from the media, not from the Court. See WPTV.
com, April 18,
2012, Only on 5: Goodman juror accused of misconduct fires back at polo
mogul's attorney,

alternate juror~ Accused Juror files letter with judge, clears air. Mr. Goodman
and counsel only
received a copy from the Court after calling the Court's chambers.
9.

Mr. DeMartin's letter began by stating: "/had sent you the first and last chapter
s

ofa book I have been writing on how I was chosen for the jury and what had happen
ed since

it was

over." /d. (emphasis added). He also indicated that along with the book chapters
he asked the Court
for advice about whether he "should wait to try to publish a book on the trial until

after sentencing

and/or appeal." /d. Although he did not provide a precise date for this commu
nication with the
Court, he stated that he was going to give an interview with Court TV on
April 4, 2012, but
"cance led that April 4, intervi ew when you did not respon d."

(Emphasis in original).

Accordingly, it appears that Mr. DeMartin corresponded with the Court about
the book sometime

before April 4. Yet, the Court informed no one at the time or even after Mr. Goodm
an's motion
challenging Mr. DeMartin's book writing conduct. Instead, as noted above, the Court
defended Mr.

2

A transcript has not yet been ordered of the hearing. However, the Court's comment
s were captured by the live
television feed and broadcast on the evening news.

3

A copy of this Jetter was attached to Defendant's recently filed motion to compel.

DeMartin's conduct on Aprill7 without even disclosing that Mr. DeMartin had sought the Court's
advice about how to proceed.
10.

In his April l8 1h letter, Mr. DeMartin also emphatically denied discussing his daily

notes with other jurors: "The contents of these work sheets WERE NOT DISCUSSED with any
juror." (Emphasis in original.) This assertion is difficult to square with what he told the cameras on
April 16 ("I told them about the notes that I was making every night"). We, frankly, are not sure
what is worse- (1) telling the jurors that he was taking notes about the trial every night but not
telling them about the "contents" and thereby leaving them to speculate what he was saying about

them in the book or (2) sharing the "contents" of his notes with the jurors.
11.

On April 18 or 19, 2012, Ms. May hand-delivered to the Court a letter in which she

described overhearing statements from Juror No. 4, Ms. Lewis which, as discussed below, both
corroborated Ms. Delano and reported additional forms of jury misconduct. The Court did not
disclose the letter or attempted communication, despite the material nature of the allegations made
by Ms. May.
12.

On April 20, 2012, the Court denied the motion for new trial and ordered that the

jurors be questioned only about their comments about Mr. Goodman's wealth, holding that questions
about Mr. DeMartin's book (as well as his mendacity about it) would be offlimits. 4 The Court based
its refusal to conduct questions about the book writing on a finding that Mr. Goodman did not "offer
any support for his belief about Mr. DeMartin's purported frame ofmind other than mere speculation

4

During its discussion of the book-writing allegations, the Court stated that "Defendant seems to concede that Mr.
DeMartin's literary exploits, in and of themselves, are not improper." Order, April20, 2012, at p. 11. The Defendant
has not made and does not make any such concession.
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ofbias. " Order, at p. 13. The Court's order acknowledged Ms. Delano 's allegati
on about calling the
Court twice in March but did not affirm, deny or elaborate upon that allegation.
13.

On April24, 2012, counsel filed Defend ant's Motion To Compe l All Communication

s

Betwee n Jurors and the Court, seeking the disclosure of the letter and book chapter
s Mr. DeMartin

had apparently sent to the Court weeks earlier, as well as any other communication

s the Court may

have had with the jury.
14.

At approximately 11 a.m. on April2 5, 2012, defense counsel received a telepho
ne

call from Ms. May, Director of Community Relations/Communications at the Quantu

m Foundation

in West Palm Beach. Ms. May is a former Emmy Award-winning host and executi
ve director of
South Florida Today, which airs on WXEL, a public television station. Ms. May
informed counsel
that she was at a restaurant on Saturday, March 24, 2012, and had overheard a
juror sitting next to
her at the restaurant's bar discussing the case and rampant jury misconduct that

occurred. Ms. May

also had apparently had a short conversation with the juror. Ms. May indicated
that sometime after
hearing about the Defendant's April 16th motion, she called the Court's chambe
rs in an effort to
report the misconduct but was told by the Court's staff that she could not speak

to the Court or send

an email about the misconduct but would have to send a letter. Following that
conversation, Ms.
May drafted a letter to the Court and personally hand-delivered it directly to the

Court's mailbox on

April 18 or 19, 2012, i.e., before the Court entered its Order on April 20.
15.

Ms. May informed counsel that she assumed that the juror she overheard was
the

same juror who had reported similar misconduct to counsel and was the basis
for the April 16th
motion for new trial. However, counsel asked Ms. May if the juror she overhea
rd was of Asian
descent (Ms. Delano being Asian). Ms. May responded that the juror she overhea
rd was not Asian
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but had identified herself as having worked for 20 years for the South Florida
Water Management
District. Therefore, the juror matches the description of Juror No. 4, Teresa Lewis.
16.

Counsel asked Ms. May if she would telefax a copy of the letter she had written
to

the Court. She agreed and copies of the letter and telefax cover sheet are attache
d as Exhibi t 1
hereto.
17.

The contents of the letter are, to say the least, startling. Ms. Lewis confirmed
and

elaborated upon the disclosures of jury misconduct previously made by Ms. Delano
, including:
a.

"[O]the r jurors talked about Goodm an's money and ... they believed he was

guilty before the trial ended...." (Emphasis added.)
b.

A juror named "Mike" was '"bully ing' two other jurors" who disagreed with
him and that "she went to someone, I thought she said the bailiff and
complained about the situation ... that they were not followi ng the judge's

protoc of' but this person who she thought was the bailiff apparently did
nothing. (Emphasis added.)
c.

A juror, obviously Mr. DeMartin, "was offered $50,000 for a book deal and
was continually taking notes and filled up 4-5 notepads during the trial... She
knew details about the book deal and said it was clear he wanted to get it
done .... " (Emphasis added.)

18.

The letter also explains how she felt the need to come forward after hearing about

how Ms. Delano was being "ridiculed" by the media for coming forward:
I felt the need to come forward to your Honor because I was raised by
a former judge and attorney and have been taught you must do what
is right at all times, no matter your own views. In addition, this
-8-

alternate juror is being talked about, ridiculed and accused of taking
bribes from Goodm an's attorney. I can tell you that what I heard the
day after she was released from jury duty doesn' t match up to those
accusations ....
19.

Despite having Ms. May's letter in its possession before the Court denied

Defendant's

motion for new trial and authorizing only limited jury interviews, the
Court entered its April 201h
order never mentioning or disclosing the letter. Nor did the Court promp
tly disclose the existence
of the letter following the filing of the Defen dant's motion to compel.
20.

The letter reveals egregious forms of jury misconduct, including:
a.

The bailiff s failure to report Ms. Lewis ' complaint about the "bullying"
disregarding of the Court' s protocols which constitutes per se reversible

and

error

under Rule 3.410 of the Florida Rules of Criminal Procedure, as constru
ed
by the Supreme Court of Florida in State v. Merricks, 831 So.2d 156
(Fla.
2002) (per curiam). Accor d Natan v. State, 58 So.3d 948 (Fla. 2d
DCA
2011); Dixon v. State, 768 So.2d 14 (Fla. 3d DCA 2000); Thiefault v.
State,
655 So.2d 1277 (Fla. 41h DCA 1995). See also Fla. Stat. § 9918.0
7
(prohibiting officers in charge ofjurors from communicating with jurors

"on

any subject connected with the trial").
b.

Juror DeMartin had been at least "offered" a $50,000 advance during
the

trial for writing a book on the trial, while lying about it to the media
and
misrepresenting his conduct to the Court during the trial, was blatant
ly
improper. The book advance itself may even be criminal. See Fla. Stat.
§
918.12 ("Any person who influences the judgm ent ... of any ... petit juror
on
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any matter ... which may be pending ... before him ... as such jury, with intent
to obstruct the administration of justice, shall be guilty of a felony of a third
degree"). See generally Note, Post-Trial Jury Payoffs: A Jury Tampering
Loophole, 15 ST. JOHNS J.L. COMM. 353 {Spring 2001). Certainly, the

payment and Ms. Lewis' statements about Mr. DeMartin's conduct
thoroughly corroborated Ms. Delano's affidavit and completely undermined
the rationale this Court used to deny relief (that the Defendant did not "offer
any support for his belief about Mr. DeMartin's purported frame of mind
other than mere speculation of bias").
c.

Ms. Lewis' statements, as noted above, revealed that Mr. DeMartin had been
dishonest with the Court and the parties. That dishonesty constitutes an
independent basis to find jury misconduct by Mr. DeMartin. See
DeFrancisco v. State, 830 So.2d 131, 133 (Fla. 2d DCA 2002) ("If a juror

answers a question falsely or conceals a material fact, that misconduct is
prejudicial to one ofthe parties because it impairs his or her right to challenge
the juror") (citations omitted). The evidence of Mr. DeMartin's dishonesty,
which this Court concealed, supported Defendant's motion to interview the
jurors. See Gray v. Moss, 636 So.2d 881 (Fla. 51h DCA 1994). 5
5

Bias may be implied "where repeated lies in voir dire imply that the juror concealed material facts in order to secure
a spot on the particular jury." Fields v. Brown, 503 F.3d 755,770 (91hCir. 200'l);see also Gt<een v. White, 232 F.3d 6"11,
677-78 (91h Cir. 2000) (holding that a juror was impliedly biased where he "lied twice to get a seat on the jury," provided
misleading, contradictory, and false responses when questioned about those lies, and engaged in behavior that brought
his impartiality into question); United States v. Boney, 911 F.2d 624, 634 (D.C. Cir. 1992) ("[L]ying or failing to disclose
relevant information during voir dire itself raises substantial questions about the juror's possible bias."); United States
v. Colombo, 869 F .2d 149, 152 (2d Cir. 1989) ("[H]er willingness to lie about it exhibited an interest strongly-suggesting

(continued ... )
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21.

Pursuant to Rule 2.330(b)(4), no other motions to disqu
alify have been previously

filed or granted.
22.

The Defendant fears that he will not receive either
a fair hearing on his pending

motions or a fair sentencing because of the above-des
cribed prejudice or bias of the Court. See
Florida Rule of Judicial Administration 2.330(d)(1);

MEMORANDlJM
Of all the rights guaranteed by the due process clause,

there is none more fundamental than

the right to an impartial judge. An impartial tribunal
free from bias or prejudice is a fundamental
requirement of the due process clause. See In re Murc
hison, 349 U.S. 133, 136-37, 75 S.Ct. 623,
99 L.Ed 942 (1955). Rules oflaw , no matter how perfe
ct, mean nothing unles

s they are administered

and applied by a fair tribunal. Indeed, the "legitimac
y of the Judicial Branch ultimately
its reputation for impartiality andnonpartisanship."

depends on

Mistretta v. United States, 488 U.S. 361,4 07,

109 S.Ct. 647, 102 L.Ed.2d 714 (1989). The Court appa
rently lost sight of these principles when
repeatedly concealed evidence of jury misconduct that

it

the Court received either directly from the

juror s themselves or by third parties at the same time
that the Court was considering and then
denying Defendant's motion for extensive jury interv
iews. The Cour t's concealment of material
information has generated a well-founded fear that the

Defendant "will not receive a fair" hearing

or sentence in this matter "on account ofthe prejudice
of the judge.... " Fla. Stat. § 38.10.
Florida Rule of Judicial Administration 2.330(f)
provides that a judge faced with a
disqualification motion "shall determine only the legal

5
(. .. continued)

partiality.").
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sufficiency of the motion and shall not pass

on the truth ofthe facts alleged" and "[i]ft he motion is legall
enter an order granting disqualification and proceed no

y sufficient, the judge shall immediately

further in the action." (Emphasis added.)6

Moreover, the rule expressly states that if the judge finds that

the grounds are insuf ficien t"[n ]o other

reason for denial shall be stated, and an order of denial
shall not take issue with the motion."
The instant motion is certainly legally sufficient. Disqu
alification is required when the
allegations made in disqualification, taken as true as requir
ed by Rule 2.330(f), "wou ld create in a
reasonably prude nt person a well-founded fear ofno t receiv

ing a fair and impartial trial." Kates v.

Siedenman, 881 So.2d 56, 75 (Fla. 4'h DCA 2004), citing
MacKenzie v. Super Kids Bargain Store,
Inc., 565 So.2d 1332, 1334 (Fla. 1990). Acco rd Livin gston
v. State, 441 So.2d 1083, 1087 (Fla.
1983); State v. Thompson, 79 So.3d 933, 933-34 (Fla. P'
DCA 2012) (per curaim); Salters v. State,
857 So.2d 977 (Fla. 4'h DCA 2003); Siegel v. State, 861 So.2d
90,92 (Fla. 4'h DCA 2003); Peterson

v. Asklipious, 833 So.2d 262 (Fla. 4'h DCA 2002). A party
does not need to prove "actual prejudice."
Aberdeen Property Owners Assoc., Inc. v. Bristol Lakes Home
(Fla. 4'h DCA 2009). Thus, "[i]t is not a question of what

owners Assoc., Inc., 8 So. 3d 469,4 72

the judge feels, but the feeling in the mind

of the party seeking to disqualify and the basis for that feelin

g." Aberdeen Property Owners, 8 So.

3d at 471. See also Goines v. State, 708 So.2d 656,
659 (Fla. 4'h DCA 1998) ("[T]he facts

6

Rule 2330(f) provides:
The judge against whom an initial motion to disqualify under
subdivision (d)( I) is
directed shall determine only the legal sufficiency of the motion
and shall not pass
on the truth of the facts alleged. If the motion is legally suffici
ent, the judge shall
immediately enter an order granting disqualification and
proceed no further in the
action. If any motion is legally insufficient, an order denyin
g the motion shall
immediately be entered. No other reason for denial shall be
stated, and an order of
denial shall not take issue with the motion.

Florida Rule of Judicial Administration 2.330( d)(l) states:
"A motion to disqualify shall show: (I) that the party fears
that he or she will not receive a fair trial or hearing becaus
e of specifically described prejudice or bias of the judge ....
"
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underlying the well-grounded fear must be judged from the perspective of the moving party."),

disagreed with on other grounds by Thompson v. State, 949 So.2d 1169 (Fla. 1"' DCA 2007),
quashed, 990 So.2d 482 (Fla. 2008).
The Florida rule parallels the rule governing federal judges in 28 U.S.C. § 455(a), in that it
imposes a "reasonable man" or objective standard in determining whether a judge must disqualify
himself. Therefore, a judge faced with a potential ground for disqualification ought to consider how
his participation in a given case looks "to the average man on the street." Potashnick v. Port City

Const. Co., 609 F.2d 1101, 1111 (5'h Cir. 1980). Accord Moran v. Clarke 296 F.3d 638, 648 (8'h
Cir. 2002);HomePlacementServ., Inc. v. Providence Journal Co., 739 F.2d671, 676 (l"'Cir.1984).

See also United States v. Alabama, 828 F.2d 1532, 1540 (11th Cir. 1987), cert. denied sub nom.
Alabama State Univ. v. Auburn Univ., 487 U.S. 1210, 108 S.Ct. 2857, 101 L.Ed.2d 894 (1988).
The rule is thus concerned as much with appearances as with reality. Where it is reasonable
for the public to believe that a judge is not impartial, a judge is deemed to possess a disabling
conflict whether or not the public is correct. See Caperton v. A. T. Massey Coal Co., 556 U.S. 868,
129 S.Ct. 2252, 173 L.Ed.2d 1208 (2009) ("The Court asks not whether the judge is actually,
subjectively biased, but whether the average judge in his position is likely to be neutral, or whether
there is an unconstitutional potential for bias.") (internal quotation marks omitted); Liljeberg v.

Health Services Acquisition Corp., 486 U.S. 847, 860, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988)
(whether§ 455(a) is violated "does not depend upon whether or not the judge actually knew of facts
creating an appearance of impropriety, so long as the public might reasonably believe that he or she
knew"). Doubts must be resolved in favor of disqualification, since "[t]he very purpose of§ 455(a)
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is to promote confidence in the judiciary by avoiding even the appearance of impropriety whenever
possible." United States v. Kelly, 888 F.2d 732,744-45 (ll'h Cir. 1989) (citations omitted).
Judges may properly form impressions and opinions about a case during the course ofhearing
the issues and the evidence in the record. However, "[w]hen the judge enters into the proceedings
and becomes a participant, a shadow is cast upon judicial neutrality so that disqualification is
required." Asbury v. State, 765 So.2d 965, 966 (Fla. 4'h DCA 2000) (per curiam), quoting Chastine
v. Broome, 629 So.2d 293, 295 (Fla. 4'h DCA 1993). When "the court transforms itself into one of

the litigants, it creates a well-founded fear that a party will not be dealt with in a fair and impartial
manner. The court's quest for information in this case crossed the line of neutrality." Chillingworth
v. State, 846 So.2d 674, 676 (Fla. 4'h DCA 2003). A similar rule also applies in the federal system.

Under 28 U.S.C. § 455(b )(1 ), a judge must disqualify himself where, among other things, he or she
"has ... personal knowledge of disputed evidentiary facts concerning the proceeding."
Disqualification under this standard is required where a judge conducts an extrajudicial investigation
ofthe facts. Such"[o]ff-the-record" investigations, of course, "leave no trace in the record." In the
Matter of' James R. Edgar, 93 F.3d 256,259 (7'h Cir. 1996) (per curiam).

In Edgar the Seventh Circuit ordered a judge disqualified under § 455(b) for a number of
extrajudicial meetings with appointed experts, including a letter he received from one of the experts.
!d. at 261. Florida courts also routinely require disqualification when trial courts engage in ex parte

communications. See, e.g., How ell v. State, 80 So.3d 441 (Fla. 4th DCA 2012) (reversing conviction
and remanding for a new trial, holding that "the trial court erred by engaging in an ex-parte
communication in which the tria1judge indicated how he would rule on the State's motion in limine
to preclude the defendant from claiming a mental health defense") (citation omitted); Frengel v.
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Frengel, 880 So.2d 763 (Fla. 2d DCA 2004) (per curiam) (requiring disqualification when judge

assigned to child custody dispute gave her telephone number to the children, invited them to
communicate with her and then failed to disclose emails with the children to the mother).
While there is no evidence that this Court invited the communications it received from jurors
and third parties concerning the jury, the Court received multiple contacts -first from ·Ms. Delano,
then from Mr. DeMartin and finally from Ms. May- none of which the Court disclosed on its own.
Moreover, all three sets of communications either alleged or exhibited various forms of jury
misconduct during the time period in which the Defendant was seeking to interview the jurors. By
not disclosing these communications, the Court has allowed itself to be "transform[ ed] ... into one
of the litigants," thereby "creating a well-founded fear that a party will not be dealt with in a fair and
impartial manner." The Court then compounded its error by denying the Defendant's motion to
conduct broad-based jury interviews, in part, by finding that his motion was not sufficiently
supported when, all along, the Court had in its possession that very support - the letter from Ms.
May. The appearance of impartiality was destroyed by the Court's suppression of material evidence
that supported the Defendant's motion.
An analogous situation occurred in United States v. Van Griffen, 874 F.2d 634 (9th Cir. 1989).

In that case, a magistrate (presiding at trial) came into possession ex parte of a police report
concerning the case before him. He kept the report at the bench during trial, although he denied ever
having looked at it prior to the trial. The Ninth Circuit found that this conduct was improper:
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If it was not good practice to receive the communication, it was
equally not good practice to retain it. We have no assurance from the
magistrate that he did not subsequently look at the communication.
Certainly he might have been tempted to do so. The rule requiring
disqualification when there is an appearance of partiality is a rule
designed to remove the possibility of temptation. Tumey v. Ohio,
273 U.S. 510, 532 ... (1927). It is not an imputation against the
honesty of the magistrate to say that a reasonable person could doubt
his impartiality when he kept with him at trial this ex parte
communication.
If a jury had received such an ex parte
commu nicatio n that had a reasonable possibility of affecting the
verdict, its verdict would be tainted.... Here, the magistrate was the
trier of fact and he did not dispose himsel f of a communication which
he himsel f implicitly acknowledges he should not have had. A
reasonable person could doubt his impartiality.
874 F.3d at 637 (emphasis added).
The instant case is far more egregious than Van Griffen. There was no sugges
tion in Van

Griffen that anything exculpatory or of evidentiary benefit to the defendant was
contained in the
concealed police report. Here, in sharp contrast, the Court did not voluntarily
disclose that it had
received material information that directly supported the Defend ant's allegations

ofjury misconduct

while the Defend ant's motion was pendin g. Worse, the Court then denied the
motion, in substantial

part, based on criticisms about the Defend ant's insufficient factual showin g-

an alleged deficiency

that the concealed evidence would have remedied. A reasonable person could
not but doubt the
Court's impartiality under these circumstances.
CONC LUSIO N

Wherefore, the Court should disqualify itself ft~m this cas7,

i--+'!tYL~)Z;~I~y~_A________~_
1~ B. GOODMAN
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STATE OF FLOR IDA
COUNTY OF PALM BEAC H
Before me, persona lly appeared, John B. Goodman, who, being of sound
mind and after being
properly sworn, states that I have read the foregoing and, under penalty of perjury
, swear that the
foregoing is true.
n~b ~
z

Jo~ B. GOODM AN
SWOR N TO AND SUBSC RIBED before me this 26th day of April, 2012, at
Palm Beach County,
Florida.
~
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NOTARYPUBLIC-STATEOFFLORJDA
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'--------------

Guy P. Fronstin

NOTAR Y PUBLIC, STATE OF FLORIDA

fW ]~o~mission ~DDB44957
~~.· Exprres: DEC. 14, 2012

BOliDED THRU ATLMITIC BONDING CO., INC.

CERTIF ICATE OF GOOD FAITH

I HEREB Y CERTI FY, pursua nt to Fla. Stat.§ 3

330(c), that

Roy Black, EsQ.

BLAC K,SRE BNICK ,KORN SPAN ,& STUMPF,
P.A.
201 South Biscayne Boulevard, Suite 1300
Miami, Florida 33131
Ph. (305) 371-64 21- Fax (305)358-2006
E-mail RBlack @RoyB lack.co m
E-mail Mshap iro@R oyBlac k.com
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CERTIFICATE OF SERVICE
I HEREBY CER TIF Y that on April 26, 2012

, my office hand-delivered a true copy of the

foregoing to:
Ellen Roberts
Assistant State Attorney
West Palm Beach State Atto rney 's Office
Traffic Homicide Unit
401 North Dixie Hwy.
West Palm Beach, FL 33401
The Honorable Jeffrey Colb ath
Circuit Court Judge
Fifteenth Judicial Circuit
205 North Dixie Highway
West Palm Beach, FL 33401
By:
Roy Black, Esq.
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Adva ncin g· Heal th & Educ ation

The followin g facsitnile includes
;}. pages includih g this cover sheet. The information contained in
this facsimile message is privilege and confide ntial informa tion intended for.the
use of the addressee listed
below. If you have received this telecop y ill error, please immedi ately contact
561-832-7497 to arrange for
the return ofthe·or igirial documents.

DATE:_·------~-----r~--~
coMPA l\ty: _

_:_R~o~~~8~\---=~~c~.____________:____..___ __ ___

ATTENTION:-.,----------------

FAX#:
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TELEPHONE: _ _-,---_ _ _ __

FROM~--=u-"·
---!!O...t..LO..n.l_..Li~JJ.~n:J~
"-4-----------·----CO~NTS: _____ _____ _____ _____ _____ ____

~--------------------

Phone 561-832-749'7 • Fax 561-832-5794 •2701 N. Australia n Avenue • Suite
200 • West Palm Beach, Flo!ida 33407

·From:

To: T13053580092

04/25/2012 11 :38

#708 p. 002/002

On Saturday March 24,2012, at about 1:00pm , my husband and
I were dining at the bar at Rocco's Tacos on
PGA Blvd and I overheard the woman right next to me talking about
jurors in the John Good_man trial. As a
journal ist, my interest was piqued and I began listening to her
concerns. It was clear to me after a few
momen ts that she had been one of the jurors. It was also extrem
ely clear to me that she was stressed out and
frustra ted with what had occurred during the triaL She kept saying
that other jurors talked about Goodman's
money and, in her opinion, they believed he was guilty before
the trial ended. She continually mentioned a
juror named "Mike". She said at one point he was 'bullyin g' two
other jurors who were clearly not agreeing
with what he believed should be the verdict . What I heard her
say was she went to someone, I though t she
said the bailiff and complained about the situatio n. She said that
at one point she even asked the bullying
juror to stop as she felt sorry for the other woman on the jury.
She said something like, "r m tough, I can take
it but some ofthem can't."
She mentio ned a juror was offered $50.00 0 for a bo.ok deal and

was continually taking notes and fitled up 4-5
notepa ds during the trial which she said the juror kept. She knew
details of the book deal and said it was cle_ar
he wante~ to get it done. I don't know if she meant the book deal
or tne triaL She also mentioned that one of
the jurors kept referring to a boating trip, but I wasn't sure in what
context.
Her demean~r was one of pure exhaus tion and stress, she repeate
dly said it was very tiring and she was just
glad to be 'free'. I did.N.OTget the feeling she was saying. Goodm
an was innoce nt, but I did clearly understand
she did not feel the jury acted proper ly and that she tried to convinc
e them , an~ someone outside the jury
room but never sure who she was referrin g to, that they were
not followi ng the judge's protocol.
Becaus.e of the importance of what she was saying, I texted my
husband exact quotes throug hout part of her
conversation. I was concerned about what I heard and called a
friend who is a lawyer on the Monday following
the conversation. This was purely a friendf y.inqui ry and I didn't
give him details of what I heard but asked
about juries and what could overtu rn a verdict . He told me to look
up case law so I found Baptist Hospital 9f
Miami, Inc. v. Mater, and Devaney v. State that showed juries
are protect ed and that made me feel like it
.
.
wasn't worthy of pursuing with you, the prosec utor or Goodm
an's attorney. I left it at that until I heard the
news that an alternate juror had filed an affidav it which clearly
is the same women I heard talking less than 24
hours after the verdict.
I felt the neer;l to come forwar d to your Honor because I was raised
by a former judge and attorne y and have
been taught you must do what is right at all times, no matter your
own views. In addition, this alternate juror
is being talked about, ridiculed and accused of taking bribes from
Goodman's attorney. I can tell you that what
I heard the day after she was released from jury duty doesn' t match
up to those accusations. I don't. know this
woman. She said a few words to me about the food because we
were literally sitting arm to arm at the bar
eating, but it was a few brief words and we never exchanged names.
I have no agenda other than· to share this
as I feel it may be pertine nt to your review of her claims.

