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To dramatize the point, the court began its opinion by declaring that the federal wire fraud statute 
doesn’t enact “the Ninth Commandment given to Moses on Sinai” — namely, “Thou shalt not 
bear false witness.” 

The court’s point was that lying alone isn’t enough for a fraud conviction, even if the line 
induces someone to enter a transaction he otherwise would not have entered. 

Fraud only exists if the transaction itself harmed the person. And according to the defendants’ 
theory of the case, the marks suffered no harm at all. 

The court was saying that the jury should have had the chance to decide whether it believed the 
defendants’ no-harm- done theory. Refusing the jury instruction took that choice away. 

All this is worth keeping in mind if you engage in sales — or in purchases. A material 
misrepresentation can still constitute fraud, of course. But the material misrepresentation must be 
connected to the thing purchased. 

In the court’s colloquial example, if “a young woman asks a rich businessman to buy her a drink 
at Bob’s Bar,” and he does, there’s no material misrepresentation if she never tells him that she is 
Bob’s sister and was paid to recruit customers. The man got exactly what he expected, namely 
having his drink and buying one for the woman. 

But if “Bob promised to pour the man a glass of Pappy Van Winkle but gave him a slug of Old 
Crow instead, well, that would be fraud,” the court said, “because the misrepresentation goes to 
the value of the bargain.” 

As the court helpfully explained in footnotes, Pappy Van Winkle is a “particularly rare bourbon 
varietal: nearly impossible to find, and nearly impossible to afford when one finds it,” while Old 
Crow deluxe costs about $15 per bottle. 

I doubt either was served in Oleg Simchuk’s bars. But right around now, Simchuk is probably 
wondering why he pleaded guilty — and whether the government conned him into it. 

Noah Feldman, a Bloomberg View columnist, is a professor of constitutional and international law at Harvard. 

 
 
 


